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ELAINE N, HARMOR
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LINCOLN COUNTY, NC

DECLARATION

OF

COVENENTS, CONDITIONS AND RESTRICTIONS

OF
3 CHERRY WAY ROMEOWNERS ASSOCIATION

THIS DECLARATION OF COVENENTS, CONDITIONS AND RESTRICTIONS OF 3 CHERRY WAY
HOMEQWNERS ASSOCIATION is made of this 3™ day of February. 2010. by CHERRY ENTERPRISES,
INC., hereinafier referved 1o as the “Declarant”, and any and all persons. finms. or compxwations hereinafler
acquiring any of the within described property or any of the property hereinafier made subjecd o this
Declaration.

WITNESSETH:

WHEREAS, Declamnt is the owner of cerfain property in Lincoln County. North Caroling, known as 3
CHERRY WAY, as more particularly described on Exhibit A atiached to which attachment reference is hereby

made for more complete deseription, and

WHEREAS, Declarant desires to insure the attractiveness of the community; to prevent any future impairment
thereof; to prevemt nuisances; to preserve, protect and enhance the values and amenities of all properties within
the eommunity; and 1o provide for the operation. maintenance and vpkeep of the Commion Property, as
hereinafter defined. and to this end desires 10 subject the Communiiy 1o the covenants. restrictions, easements,
agreemenis. charges, and liens hereinafler set forth, all of which are for the protection and benefit of snid
propetty and each and every ewner of all or any part thereof, and each of which shall inure 1o the benefit of and
mun with said Property; and -

WHEREAS, Declarant has deemed it desirable, for the efficient preservation. proiection and enhancement of
the values and amenities of 2l Properiies within the Community and to insure the residents full use and
enjoyient of the specific rights, privileges and easements of the Common Property. hereinafter defined. 1o
create an organization (o which will be delegated and assigned the powers of owning, msimaining and
administering the Commeon Property and related recreational facilities. and administering and enforcing the
Declaration and collecting and disbursing the dues and assessment charges hereinafter created; and
WHEREAS, Declarant has caused or will cause to be incotporated under Norih Carolina law a nonprofiy
corporation with the name of 3 Cherry Way Homeovwners Association, Inc, for the purpose of exercising and
performing the aforesaid function; and
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WHEREAS, Declarant desires (o establish a general plan of development as herein set out for the porposes set
forth above end for the mutual protestion, welfare and benefit of the present and the fufure owners of 3
CHERRY WAY gnd the lots shown on Exhibit A therein: and

WHEREAS, Declarant intends 1o subject to Declaration additional portions of 3 CHERRY WAY for the
purpose of extending the general seheme of development to such additonal Property and sccordingly declares
that 3 CHERRY WAY Community may e expanded 1o include additional Property; and

WHEREAS, Declarant desires to provide for the preservation of the values of 3 CHERRY WAY Community,
as expanded. hereby and hereinaRer made subject 10 this Declagation and Tor the presevvation and maindenance
of the Common Property established by the Declaration and by the supplements hereto; and

WHEREAS, Declarant intends to develop 3 CHERRY WAY as an Active Adull Community providing
housing and other amenilies predominantly for the use and enjoyment of persons 55 years and older.

NOW, THEREFORE, in accordance with the recitals which by this reference are made a substantive part
hereof. Declarant declares that sil of the Property deseribed on said reconded plais and all of the Property
heteinafier made subject te (his Declaration by recotded supplements herelo referencing subsequently recorded
plats, sheil be held, sokd and vomveyed subjeci 1o the following easemenis. restirictions. covensats and
condiliens, which are for the purpose of protecting the value and desirability of 3 CHERRY WAY Community
as it now exists and is hereinafier expanded and upon the express wlersianding and intent that such essements.
restrictions, covenants and conditions shall burden and run with said real Property and be binding on all parties
now of heveafler owning said mal Property and their heirs, suceessors, and assigns, having any right, title or
interest in the Properties now or hereafier subjected to this Declamtion or any parl thereof, end shall inure 10 the
benefit of each owner thereof and burden each owner’s real Property that is subjected 1o this Declaration.

HOUSING FOR OLDER PERSONS

3 CHERRY WAY is » community designed for and inrended 10 be oceupied by older persons. Typicaily, such
& communily is referred to as an “Adult Comuunity.” Only with the approva] of the Declatant or the Board of
Direclors of the Association shall a dwelling unit on any lot be sold 10 or cccupied solely by a person under the
age of 55 years, Dwelling units must be occupied by at least one person of the age of 55 or older. Although
children. grandehildnen and other visitors under the age of 18 years are welcome 1o visit from time o tinre, 5o
suich visiiors under the age of 18 years shall be permitted 10 become permanent residents without prior approval
of the Board of Directors of the Association. Once approval is granted by the Board of Diirectors for any
perticular minor, such approval shall not be revoked except for just causs.

ARTICLE 1

DEFINITIONS
Section 181 “Associalion™ shafl mean and refer to 3 CHERRY WAY Homeowners Association, Inc.. a not
for profit North Caroling corporation, its syecessors and assigns.
Section 1.82 “Beard of Directors™ means The Roard of Directors of the Association.

Section 143 “Commitiee™ shall mean the Architectural Control Commiites established by the Declarant For
the purpose of administering architestural control as provided in Asticle V of this Declaration,

Section 184 “Common Progerly™ shall mean all property cwned by or subj_ect to conveyance lo the
Assoctation for the common use and enjoyment of all owners.  Comumon Property is alf the propery wnlim 3
CHERRY WAY excluding the lats and the dwelling units on the Jots, The terms “Common Property™ and

“Comimon Ares”™ are synonymous.

Section 1.03 “Community™ shall mean the Property. including the Common Property and the lots.  The terms
“Community™, "3 CHERRY WAY ™" and *subxiivision™ are imerchanpeable,
2
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Section 106  “Declarant” s_haII mean CHERRY ENTERPRISES, INC. and their heirs, personal

Section 1.07 “Dwelling Unit* shall mean and refer 1o the completed townhicuse located Bpon a lot. The ferms
“Dwelling Unit" and ~Unit™ ane nterchanpenble,

Section 1.88 “Improved Lot™ shall mean a Lot upon which is located a Dwelling Unit, with a Cenificate of
Oceupancy issued.

Sectiom 129 “Lot™ shalf mean a bui Iding lot shown upon any recorded subdivision piat ef the Property. The
terms “Lot" and “Bnilding Lod™ are interchangeabde,

Section 116 “Owner” sholl mean and refer to any contract biyver and/or the record owmer, whether one or more
persons or entities. of a fee simple Gtle 10 any Lot, b exchuding those having such interest merely as security
for the performance of an obligation provided, however, the Declarant shall not be deemed an Ownor,

Section 1,11 “Party Wall" shall mean and refer 1o each wall that is part of a Dwelling Unit and is placed on or
is inlended to be placed on the dividing Iot live between two Lots and constituics a comman wall with the
Dwelling Unit on an adjoining Lot. A Party Wall shall be for the benefit of and shall burden, reciprocally each

Lot that such Party Wall divides,

Section 1.J2 “Property” shall mean and refer 1o that certain properly shown on Exhibit A and shail also mean
and refer to such revisions thereto and all or such part of the additional properly described in Sertion 2,02 which
Declarart subjects to this Declaration from fine to time by one or more subsequently recorded Resirictive
Covenants adopting this Declaration by reference which additional phase or phases shall become a part of the
Subdivision at the 1ime of recording of cach such Restrictive Covenants. The terms “Froperty™, “Subdivision™
and "3 CHERRY WAY™ am interchanpeable.

Section 1.13  “Anicles of Incorporation™ shall mean and refer 1o the Articles of Incorporation for the
Association.
Section 1.14 “Bylaws™ shall mean the Bylaws for the Association,

Section 115 “Initial Assessment™ shall mean the one-time initial contribution from each purchaser of a iol,
thal will be used for initially funding 3 CHERRY WAY Homeowners Association,

ARTICLE 1l

PROPERTY SUBJECT TO THE DECLARATION
AND WITHIN THE ASSOCIATION'S JURISDICTION

Section 2.01 RRY WAY arity, The rea] Property whick is and shall be held, wansferred. sold,

conveyed and occupied subject 1o this Declaration. and within the Jurisdiction of the Association is located in

Lincaln County, Nosth Carolinz and {5 shown on Exhibil A,

Section 2.02 i WAY - The Declarant. at their election. may expand the

community by bringing within the scheme of the Declaration and any related restrictions all of a poriion of 1he

Additonal Property. The Additional Property may consist of portions of the lands described in deed record
3
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Book 541 Page 438, which the Declarant may chese (o add 10 3 CHERRY WAY by a written supplement to
this Decloration by recording such written supplement describing additional Property 1o be incorporated herein.

ARITCLE I

THE ASSQCIATION AND VOTING RIGHTS

Section 3.91 Membershio. Every Owner shall be 5 member of the Association. including alf the associmed
rights and responsibilities. Membership is appurienant to 4 member's lot and may not be assipned. IFand when
Dectaramt develops additional phases in the subdivision the owners of those luts shall be members of the
Association, The Declarant shall also be & memiber so long as it owns property within the Community.

Seﬂm:: b:';.:;z Voting Rights. The Association shall have two classes of voting membership: Class A and Class
B A

Class A members shall be all Owners (excepling however the Declarant). and each such Owner shall be entifled
16 one vole for ech lot owned. When more than one (1) pesson owns an inierest in 8 lot all such persons shall
be members but the vote for such dof shall be exercised as they. among themselves. shall determine. Multiple
owners of the same lot shall designate one of said owners to be the voting member. the voting member 10 be
identified as such ot time of meeting registation, All owners of a lot may decide how 10 vote bud only the
designated member may cast a vote for that fot. In no event shall more than one vole be cast with respect 10 any

lot.

Class B members shall be the Declorant. The Class B member shall be entitled 1o vote fifty {50} votes for each
lot owned, Class B membership shall cease and be eonverted to Class A membership at the earlier of four
months after one hundred percent (100%) of the lots have been sold and conveyed by Declarant to unrelated
third panties or ten years from the date of recording of this Declaratios: pravided however Declarant may ot any
earlier time efect to abolish Class B menbership by delivery of written notice thereof e the Association,

Sectiom 3.03 Bosrd of Direetors.  There shall be five {3} members of the Board of Directors of the
Associntion who shall serve uniil such time as thelr successors are duly elected and agree 1o serve, The
directors shall have annual mestings and such other meetings as may be called pursuant 1o the Bylaws of 3
CHERRY WAY Homeowners Association. So long as the Declaranl, or its successors or assipns is the Class B
member, it shall select the Board, provided it must select at least one of the members from the Lot pwners other
than the Decletant afier the first ten {10} Lois are sold.

Section 3.04 Suzpension of Yoting Right. The Association acting through its Board of Directors. shall have
the right 1o0;
{2) Suspend the voting vights (i any} of an Owner for any period during which monthly dues or any
assessmend on his Lot remains unpaid and enforee collection of the same; o
{1} Suspend the voting rights (if any) of each Owner who is a conmtract buyer for any period of time
during which payments to the Declarant pursuant 1o terms of safd contract are delingquent during
which period of time the Declarant shal] succesd to the voting rights of said contract buyer; or
{c) Swspend woling rights for just cause pursuant to its rules and regulations and aceonding fo the
provisions of this Declaration.

Section 3.05 Availability of Docwments. The Association shall maimain current copies of the Deglaratinn, |
Bylaws and other rules concerning the Development as well ps its own books, records. and financial statements
availeble for inspection by all Owners, Morigagees and insurers and gummmmanmgnge_sﬂmmsecured
by Lots. Al such documents shall be svailable upon veasonable notice and during normal business hours.
Section 3.06 Mansgemesf Contywets. The Association is authorized and empowered to engage the services
of ny person or corporation fo act as managing agent of the Association a1 a &mnpcnsai‘ier.a level o be
established by the Board of Directors and 1o perform afl of the powers and duties of the Association provided,
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however, that the term of any such agFeement with a manaping spent shall not exceed one {1} year and shall
ouly be renewed by ap 1 of the pariies for successive one (13 year ierms.  Any such contract shall be
terminabie by the Association with or without cause upon (90} days prior wrilien notice 40 the manager without
payment ol s termination fee,

Section 3.87 The Common Areas. together with ll wilities. easements and amenities loeated within the
Comman Areas and not otherwise maintained by public cnotities or wilities. shall be muintained by the
Aszocintion,

Section 3.08 Reserve Fund.  The Association shall establish and maintain an adequate reserve fund for the
periodic maintenance, repair. and replacement of imprevements located on all Common Aress which the
Association is oblignied fo maintain and the heeessary supplies lo operate 3 CHERRY WAY Community
Center and in order 1o fund vnanticipated expenses of the Association or 1o ACGUITE equipment or services
deemed neeessary or desirable by the Board of Directars. Such teserve Jund shall be coflecied andd mipintained
out of the monbly ussociation does and any special assessments, as hereinafler defined, and as set forth in
Seetion 5.02.

Section 3.0% Rulcy epd Reswlattons,  The Board of Directors, pursuant to the Bylaws of 3 CHERRY WAY
Homeowners Association, shall adopt rules and repulations governing the use of Common Areas and the
personal behavior and conduct of the members, their familics. guesls, invilees and fenants. Should members
desire 10 amend such rules and repulations, then a meeting of the membears may be colled and held, in
accordance with 3 CHERRY WAY Homeowners Association Bylaws, for the purpase of voling to amend such
rules and regulations. 1 such o meeting is held, the Owners may direct the Board of Direclots to make such
amendmenis fo the mules and regulations including additions to and deletions of portions of such rules and
regulations, as are approved by vote of the members in sccordance with the Bylaws,

ARTICLE IV

OCWNERS EASEMENT TO USE AND ENJOY THE COMMON PROPERTY
Bection 4,01 - ; » The Declarant and, 10 the exient provided by
this Declamtion. every Owner shall have 8 right and casement of ingress, cgress, and regress ever the Common
Property, and over the roads within 3 CHERRY WAY. 1o be used in common with others, Tor the benefit of the
Owner, his family, sgents, lieensees and invitees and for his and their non-exselusive use and enjoyment subject,
however, 1o the limitations on sueh use and enjoyment of the Common Property as provided for in this
Declaration. Every Owner, and the nembers of such Owner's fmily who reside with such Owner oF are
overnight guests of such Owner, shalt have the ripght 1o use the recreadional areas within the Conution Property.
subject however fo such Cwner paying when due the dues and assessments of the Association and gbiding by all
rules and regulations of the Assoctation. including withowt limitation those governing the use of the recreational
areas and the Common Property. Non-owners shall only be entitled o use the recreational aveas as invited
guests of Owners end on such terms and conditions as the Board of Directors may select.

Bection 4,02 Usage of {he Common Areas shall be appurtenant 1o and shall pass with the tide o the Lol and
shall be subject 10 the follewing: '

{a) The right of the Associstion i promulgate and enforce reasonable rules and
regulations poverning the use of the Common Areas to insure the availability of the
right 1o use the Common Areas and the safety of all Owners on the Common Aress:

{t) The right of the Association to suspend the voting rights of an Owner in the
Associntion and the right of the Association to suspend the right to use cerain or all
of the amenities by an Owner for any peried during which any assessment against his
Lot remains unpaid. and for n period not 1o exceed sixty (60) days for each infraction
of itz published rules and reguintions;
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(e} The right of the Declarant or the Association to grant utility. dminage and other
easeynenis across the Cammen Ancas.

ARTICLE V

ASSESSMENTS

Section 5,01 General Pyipores of Assessinents.  The assessments levied by the Association may be used 10
promofe the beautification, improvement and enhancement ol the Community and the repair. maintenance,
aperation. and restoration of the Common Property. The assessments may abso be used for the recreation,
health. safely and welfare of residents of the Community. the payment of the operating expenses of the
Association. the enforcernent of these covenants and restrictions and the rules of the Association. defiaying {he
expenses of the Association (inchuding professional fees. insurance and nd valorem taxes), for the exterior
muintenance of each dwelling unit as provided in this Declaration and if’ deemed desirable by the Board of
Directors, for the parpose of providing hazard insurance on 1) of the Dwelling Units within 3 CHERRY WAY
as well as hazard insurance on the improvements placed upon the Common Property. provided however that
uothing herein shall mean that assessments may not be used for the beawtification of areas within the
Community that #re not part. of the Commaon Preperty, such as entrance sigms. aCCESs easements crossing private
peoperty. median strips in streets, or the interiors of eul<le-sacs. '

Section 592 Use of Assersments — T ¢ Boary pfmmtorsql‘ﬂm Association,

(&) The Board of Directors of the Association shall be responsible for determining the proper use of the
assessments that are collected. By way of example. and not a5  limitation or s 50 express direction, 1he
Board may determine to nse the assessments to pay the following cosls:

{1} the operating and sdminisirative expenses of the Association. including without limitation the -
costs and expenses refaled fe meeting the general purposss of the Association as set forth in
Section 5,01 above;

(2) the cost of maintenance, upkeep, repair and replacement of the following components of the
Dwelling Uniis: toofs. exterior stmeiural elements of Dwelling Units (including maintenance of
roofs. exterior painting);

(3) the costs of maintaining all recreational arcas and improvements bocated upon the Common
Property and all sireets. roads, road rights-ef-way, ponds and pedestrian sasements;

(4} the cosis of operating. mainteining and repaiving the Community Cenier and other Common

i
.

Property;

(5) The sa?;ries. administrative office and other expenses necessary or useful to maintain and
aperate the Association (including. without limitmion. the payment of professional fees for
acecunting and legal services and the procuring. maintenance and paying the cost of insurance (i)
related to Commmon Property and if deemed desirable by the Board of Directors, for the purposs
of providing hazard insurance on all ef the Dwelling Units within 3 CHERRY WAY as well as
hazzaed insurance on the improvements placed upon the Common Property, (ii} against loss by
fire, windstorm and hegords insured urdder extended coverage insurance, and £il) by way of
surety and other bonds relaed to the management of the Common Property and the Associstion:

{6) the seeding and reseeding and landscaping road rights-of-way and Comimon Property. erosion
control, repairing road shoulders within 3 CHERRY WAY. surfacing. patching and resurfacing -
of parking lot and road pavemen! within 3 CHERRY WAY, placentent of gravel;

{7) planting and maimenonce of shrubs, trees and seasonal lowers, mainienance amd repair of the
ponds (incliding dam replacement. if required) and of the pedesirian easemernts, .

{8} the costs of providing exterior maintenance to the Dwelling Units by way of painting or steining
exietior boxing. and by way of maintaining the rools: and the costs of o)l wility service 1o the

Common Froperty.,
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(%) provide for an annual termite inspectionftreatment for af Common Arcas and Owners™ dwelling
units. 1o be completed by a lieensed and bonded exterminator.

{b) Exeept as provided expressly in this Declaralion or as may be agreed 1o by a majority vote of the
Association. all other duties for the repair and replacement of any port of a Dwelling Unit shall be the
Owmer thereof,

{c} The Association may alse direet the Board of Directors to use the assessments for the purpose of adding
1o the recreationa! andd common Facilities by ennstructing edditional buildings and other improvements,
including. withawt limitation, the erection, equipping and fumishing of the Community Center, meeting
roonis, dining rooms, kitchens, and bathrooms and for the purpese of erecling and constructing guch
recreational and athletic fcilities upon the Membership of the Association. by a majority vote. electing
{o undertake such expenditures.

(d} The Beard of Directors of the Association shall have the right to borrow Tunds on behalf of the
Assaciation. to pay the costs incorred in adding (o such recreational and common Facibities authorized
per section 3.02C and v secure the obligation fo repay borrowed funds by encumbering the property of
the Assoclation with ene or more deeds of trust, Such Joans shall be af such interest rates and upon such
repayment ferms a8 the Board of Dircctors approves. provided however, umless the Association at 2
called meetipy prants other authorization, each loan must require repayment in full of alt prineipal and
accrued interest within %n (10) years of the dais of each borrowing, and provided Further, the
Association shell not be requived 10 make any principal paymen in any calendar year prior (o the time
the Board of Dircetors has set aside, as a1 sinking fund, an amount reasonably budgeted by the Board of
Directors for payment of the operating costs of the Association for the calender year in quesiion.

Sectien 503 Creation of Lien an gation {or Asses
Declarant, for each Lot within the Community hereby covenants and each Owner of a Lot, by acceptance of a
desd therefore, whether or not it shall be so expressed in any such deed or other conveyance, is deemed to
covenant and agree to pay to the Association (1} annusl assessments or charges, and (2) speeial assessments for
capital improvements. such sssessments 1o be fxed. established and collected from time to iime as hereinafter
provided. The annual and special assessments on Lots together with such interest thereon and costs of
collection thereod, as bereinafler provided. including. without Hinitation. reasonable altorney”s fees, shall be
chiarge and continming lien on the Lot against which each such usscssment is made and shall be the personal
obligation of the person who was the Owner of such Lot at the time when the nssessment became due, The
personal obligation for delinquent assessments shall not pass to an Owner's successors in title unless expressly

agsumed by them.

Section 5.04 Maximwm Aspual Assexsments.

The anmael assessment [mainienance fee) may be paid in 12 equal payments, due the first of each
mopth.  The annual assessment beginning January 1. 20060 will be Eighteen Hundred and Ne/100 Dollcars
{$£.800.00) or One Hundred Fifly and No/100 Dollars ($150.00) per month.

{a) Lots owned by the Declarant shall not be subject (o annual assessments unless approved pursuant io
subparagraph {d) ol this Section 5.04.

(b) Until The Homeowners Association desms appropriaie. the monthly assessment for each improved
Lot owned by an Owner other than Declarant shell be as set by the Board of Direelors {prorsted
sceording 1o the number of days during the applicable month that the Lot is owned by such Owner,
Each sueceeding month shall be at the full momhbly mie).

{c) Begimming January 1, 2010, and each year thereafier. the maximum apnual assessment for each
improved Lot owned by sn Owner otiser than Declarant may be increased by the Board of Directors
of the Association without a voie of the Members. by a percentage of the maximam annual
assessmeni for each Lot for the next preceding vear which may not exceed ten (10%6). I the annual
assessment is nel jnereased by (he maximum amownt permitted hervunder, the difference between

?
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any actual increase which is mode and the maximum increase permitied for tha year shal] be
compitied and the annual aysessment may be increased by that amouwnt in g future year by the Board
of Directors of the Association without a voie of the Members, which increase riay be in addition 10
the maximum incresse othopwise permitied hergin. Notwithstanding anything 1o the conirary, in the
event additionat Property is added pursuant to Section 2.02 bereof 1o the scheme of development set
forth hetein, Deelatant may increase the maximum sonunl assessiment described above 1o such
amnount a5 may be deemed appropriate by Declarani,

{d) A majority vote of each class of voting Members of the Association must approve an increase or
decrense in the yearly assessment if the increase or decrense exceeds the assessment for the previous
year by more than ten {10%) percent.

Section 505 Specls] Assessments
(a) In addition io the annual assessment referred 1o shove. a one-ime special assessment of $300.00
shall payable to the Association for every Lot purchased from the Declarant whether by deed or by
land sales contract, such assessment to be due and payable upen the closing of such purchase., The
special assessment shall be used 1o defray the costs of establishing 3 CHERRY WAY Homeowners
Association and starling a sinking fund for the purpose of defraying the costs of described in Section
3.02(¢) above and the costs of maintenance and repair of streess, drives, parking lets amd the
exteriors of the Units and the structures located In the Common Ares. Any part of the special
assessment that is not required for these purposes shall not be refunded but shall be made a part of
the general funds of the Associslion. The Declarant reserves the right 1o increase this special
assessment @l any time and from lime 10 time as may be needed to pay the actual costs of
architectural review and administration. This one time special assessment shall be transferzble in
that: (1} upon the payment of the special assessment by the original Purchaser of o Lot from the
Declerant, the Association shall deem the special assessment satishied 5o thet no subsequent Owner
of that Lot shall be obligated to pay such special assessment apain, and (2) the oripinal Lot purchaser
from the Declarant and every seller of that Lot ihereafler shall have the right 1o ssek from the
purchaser from such seller the reimbursement of this special assessment. Neither the Declarant nor
the Association shall have any duly to seck such reimbursement for the benefit of any persot or

parly.

{b} The Associgtion may Jevy yearly special assessments in any calendar year for the pwpose of
supplementing the annual assessment if the seme are inadequate 10 pay the reasonable maintenance
expenses and operation costs of the Association as described in Section 5.02 hereof: provided that
any such special sssessmients shall have the assent of 2 majority of eaclt cluss of the voling Members
of the Assoclation at a duly called meeiing. A special assessment may differ in gmount as between:
Owners of Dwelling Unils and Owners of unimproved Lots, provided thot any difference is
reasonable and equitably determined. ,

; ‘ : emts,  The Association may also levy in any
assessmenl year 3 special a it applicable to that year only, for the purpese of defmying. in whole or in
parl, the cost of any new construction, reconstruction or described capital improvements or unexpected repair or
replacement or described capilal improvements upon (he Common Property. including the necessary fistures
and persenal property related thereto: provided that any such assessments shall be adopted by a two-thirds {2/3) '
effirmative vole of each class of Member voting in person or by proxy a a meeting duly called for such purpose
in accordance with Section 5.05.

Section 587 Notice 5 . it Al iged Ui L .
Writien notice of any meeting called for the purpose of taking any action authorized under Sections 5.05 and
5.06 shall be sent vo all Mernbers not Tess than thirty (30) days nor more than shxty (60} days in advanice oF the

B

hovized Under Section 505 and 5.06,
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meeting. At any such meeling calied. the presence of Members or Proxics entitled 1o east forty (40) peteem of
ail voies of each class of Membership shall constitite o Quorum.

Section 5.08 Lln f i,  Except as otherwise provided herein. beth annual and special
assessments must be fixed at a uniform raie for all Improved Lots,
Section 509 § ¥ Assessment. In pddition to the speacial assessmenis authorized above. the

Board of Direetors shall have the power 1o levy g special assessment applicable 1o any pasticular Lol Qwner
("Special Individual Assessment™} (i) for the purpose of peying the cost of any construction. reconstruction.
repair or replscement of any damnged component of the Common Arsas, including the rosdways, whether
occasioned by any act or emission of such Lot Owner(s), members of such Lot Owrer's Tamily. or such Lot
Cromer’s agenl. puests, employees or invitess and not the resull of ardinary wear and tear or {ii) payment of
fines. penaltics or other charges imposed against any particular Lol Owner relative to such Lot Qwner's Tailure
to comply with the tems and provisions of this Declaration or the Bylaws provided. however, that the Declorant
shell not be obligated to pay any Special Individual Assessment except with the Declarant™s prior written

approval,

Section 5.0 e mn; wmenl of Anuog ts: Due Date,

The Annual Assessment shall be dué and payable on February 1 of cach year. commencing February 1, 2010,
provided the Board of Directors may elect 1o collect the Annual Assessment on 2 monthly basis in advance, On
a monthly basis, the dues (maintenance fees), shall be due on the firgt {1™) of each month. commenciny on the
first (1*) of the month following closing the improved Lot.  The Board may also appoint a collection agem o
whom Annual andfor Special Assessments shall be paid.  Payment of the assessment shall be past due on the
tenth {10%) day afier the due dale of each monthly installment. The Board of Directors of the Association shall
fix the amount of the Annual Assessment for each Lot at least thirty {30) days prior to the beginning of the year
for which the sssessment is applicable. Written notice of the Anmval Assessmient shall be sent 1o every Owner
subject thereto. The due date of any special assessiment shall be fixed in the resolution authorizing such
assessment. The Associution shall upon demand and for a reasonable charge. fumish a certificate signed by an
officer of the Association setting forth the status of payment of assessmeni(s) on a speeified Lot

Section 5.11 Effect of Nooprymes s temedies of the Assoria
Any assessment {or installment} not paid within ten days afier the due dale shal
$25.00 and il not paid within thirty (30 days of its dus date shall bear interest thereafler at the rate per annum
of the Jeaser of eighteen (1B) percent or the highest rate permitted by law. The Associotion may bring an action
&l Jaw apainst the Owner personally oblignted to pey the assessment or foreclose the Jien granted 1o it hereunder
and charge the costs of collection, including attorney’s fees, (o the Owner. At its discretion the Board of
Directors may order the water supply be terned off 10 the delinquent Owner’s Unit per NC House Bill 1541 and
this declarmtion. Water shall be tumed on when 1he delinquent Owner satisfies by payment or arTangement the
delinguent assessment. No Owner may waive or otherwise escape lability for the asssssments provided herein
by nonuse of the Common Property or abandonment of his Lot. For purpeses of this Section. the amount of
delinquent essessuyents plus accrued interest and collection costs shalf be evidenced by this paragraph. and this
Declaration shall be considered an evidence of indebtedness under the provisions of Bection 6-21.2 of the North
Carolina General Statules. or similar stawutes,

Section 512 Sobepfination of Lien to Marigages. The lien of the assessments provided herein shall be
subordinate 1o he lien of any {irst morigage. The sole or transfer of any Lot shall not affect the assessment
lien. However, the sale er transfer of any Lot pursuant to mongage foreclosure or any proceeding in liex
thereof shall extinguish the Iien of such assessments as 1o payments which became due prior (o such sale or
transfer. No sale or trnsfer shall release such Lot from liability for any assessments thereafier coming due or

from the lien thereof,
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. PARTY WALLS
Seetion 6.01 Lenerg) Rudes of Law o Apply. Each wall that is built as parl of the eriginal construction of
the townhouses within the Community and placed on the dividing line between Improved Lats shall constitute a
Parly Wall. and 1o the extent not inconsisient with the provisions of this Anicle V1. the genernf niles of law
regardi;:eg Party Walls and liahility for property damage due to nepligence or willfil acts or otnissions shail
apply thereto,

Section 6.02 Skari ip amd Maint The cost of reasonable repair gred mainienance of the
Party Wall shall be shared by the Gumers who make use of the wall in proportion 1o such use.
Section 6,03 ism by Fi Subject to the provisicns of Section 7.06. if a Pany

Wall is destroyed or demaged by dire or other casualty, the Owner of either of the improved Lots that have
benefited by and burdened with the Pany Wall may restors and reconsiruct the Party Wall, and each of such
Owners shall have the duty to contribite equally to the cost of repair and reconstruction of the Party Wal
provided, however, if the damage or destruction is the sole result of the willful or negligent aci or omission of
one of the Owners, such Owner shall have the duty to pay for the cost of repair and reconstruction of the Party
Wall. When a Party Wall is tebuilt sfier complete or partinl destruction, it shall be reconstrocted on the same
site, shall be of the same size and dimensions and shall be of the same or similar materials of like quality as the
Party Wall was constructed prior o such damage or destruction provided, however, changes In size, desipn and
malerials may be made with the approval of the Lot Owners using said wall and with the approval of the
Architectural Control Committee, such approvals to be in writing.

Section .64 Partv Wall Conveyance; Easement of lateral support.

(a) Ifa Lot is improved with a Dwelling Unit that has a Party Wall dividing it from a Dwelling Unit on
an adjoining Lot, then the conveyance of such Lot shall include a conveyance of an undivided
interest in the Party Wall and the center of the Party Wall shall be, for oll purposes, deemed the
dividing line between the two Lots,

{b) A prant of easement of laleral support is and shall be a part of each conveyance so that each
improved Lot divided by & Parly Wall is and shall be burdened with a duty to provide lateral suppori
for the Party Wall to the benefit of the adjoining improved Lot. There is hereby reserved in each
conveyance of each improved Lot that has a Parly Wall an easement of lateral support for the benefit

of the adjoining improved Lot that is separated theve rom by the Party Wall.

Section 6.05 Inswrance. Unless the Asscciation elects to carry hazard insuvanice on all the Dwelling Units.
ihe Owner of each Lot that is benefited and burdened by 2 Party Wall shall insure his Dweliing Unit and the
Party Wall with replacement cost insurance spainst fire, windstorm, lightning and the hazards customarily
insured under extended coverape endorsements,

Section 6.06 Covenants Run With the Land. _ Each Party Wall shall be and remain a Party Wall for the use
and benefit of the Owners of the Improved Lots that are benefited and burdened thereby,  All benefits, rights
and burdens of an Owaet, including, without limitation. the rights and duties respecting contribution 1o the cost
of repair and resiermion of the Party Wall are and shall be appurtenant 1o each Improved Lot md shall pass with
the title theretn. -

ARTICLE VII

INSURANCE
Bection 7.01 Firg and Extended Coverape Insurance,

10
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{a} By Owners: Unless the Associalion elects 1o emry hazard insurance on each Drwelling. Unit, each
Owner shall procure and maintain at such Ownaer's expense & physical hazsrd insurance policy insueing
the Qwner's Improved Lot {including any applicable Farty Wall} on an “all risk™ basis, including,
withoat limiation, fire. vandalism, flood. hurricane and eaithquake and other coverages customarily
included in “exicrdled coverape™ endprsements in an amount equal 10 the full replecement cost of the
improvements, The policy must provide for at feast thirty (30} days wrillen botice to the Associntion
and 1o any holder of a first morpage on an Improved Lot before the insurance is conceled or
substantinily modificd. 1€ penmitted by law, such policy shall name Uw Association as one of the named
insureds gs its inferests appear. and copies of said policies and renewals thereof shall be furnished 10 the
Associztion. Upon failure by any Owner to promptly pay the premiums due on the policy insuring the
Owner's Improved Lot the Association may. but is not required to. pay the delinquent premivmgs) and
#dd the same 1o the annual assessment against the subject Improved Lot which shall be due and payabie
on or before the firsl day of the calendar month following payment of the same by the Association. The
proceeds of the insurance policy procured by Owner pursuant 1o this Section are hereby sssigned fo the
Associalion to be applied as provided in Section 7.06 and each Owner aprees 10 exemue any other
documentation necessary o5 desirahle o effectunte this assigiment.

{b) By_Assacigtion: ‘The Board of Directors shall procure and. maimain such insurance coverages as it
deems necessary or useful in erder 10 carry out the obligations of the Association as set forth in this
Dreclaration. Al & minimum, all improvements and personal property included in the Common Property
should be insured in an amount egqual 10 100% of replacement cost of the insured Property af the time
the insurance s purchased. _

Section 7.02 Public Ligbility Insurance,

(a) By Owners: Each Owner, at his own expense, shall keep in force comprehensive personal liability
insurance for injury to persons or damage fo property of others cccurring on Owner’s Lot in such
wmoimts a8 the Board shall from time to Lime determine, with the minimum smount of $7.000.000.00.
The policy must provide for a2 least thirty (30) days written netice 1o the Association ond to any holder
of a first morigage on an Improved Lot before the insurance is concelled or subsiantially modified. The
policy must list 3 Chetry Way Homeowners Association, Ine. as named insured.  Additionally, the
policy must list Cherry Enterprises. Inc. as additional named insured for so long as Cherry Enterprises,
fnc. owns property in 3 Cherry Way. A copy of such palicy and uny renewal shalf be fumished o the
Association. In the event Ovmer fuils or refuses o maintain such insurance coverage os herein required.
the Association may, but shall nof be oblipated to, secure and maintain such insurance coverage for
Owner's benefil, and add the cost or expense thereol 1o the annual assessment against the subject
Improved Lot which shall be due and payable on or before the first day of the calendar month following
payment of the same by the Associstion.

{b} By Association: The Associafion shall obtain and maintain 1o the extent obtainable, public liability
insurance in such linits as the Board of Directors may from time 1o time determine, which shall not be
less than that required by privale instilutional merigage investments for projects similar in construction,
location and use. covering the Association. each member of the Board, the Managing Agent. if any. and
each Owner, with respeet to his liability arising out of the ownership. maintenance, repair or use of the
Common Property and legal Habiliyy arising out of lawsuits relnting to employment contracts of the
Associglion.  Such insurance shall include endorsements covering the cost of liability claims of one
insured against anotber, including the liability of the Owsets as a group to a single Owner, -

Section 7.03 Fidelity Bonds.  The Board of Directors shall have the right to obiain fidelity insurance for all

officers, directors, employees, and/or the Maonaging Agent of the Association and afl other persons handling or

responsible for funds of or administered by the Association. Such fidelity bonds shall name the Association as

an obligee and shall be in an amount not less then the estimated maximum of funds. including reserve funds, in

the custody of the Association and for the Managing Apent ot any given tme during the term of each bond.

However, in no event may the aggregate amowunt of such bonds be less than 2 sum equal © one and one-half’
Il
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times estimated annual operating expenses and reserves, The bonds shall contain waivers by the issuers of the
tonds of all defenses hased upon the exclusion of persons serving without compensation from the definiton of
“emplayees”” or similar 1e1ms of expressions,

Section 7.4 heers® a : The Board shall alsa be enfitled o obtain and maintain
insucance indemnifying ench member of the Board and each officer of the Assovinlion against any and all Ioss.
damape. Tiabilily or expense incurred by such officer or divector ot any Lime by reason of or arsing ow of any
acl performed by such Gificer or Direcior on behalf of the Association o¢ in furtherance of its interests, exeept
for linbility for pross negligence, willful malfeasance or fraud. The policy shall cover all individua! officers and
direciors as well a5 the Association as named insureds and shall be in sueh amount as the Board of Directars
determines from time to time 10 be desirable. '

Section 705 Ofber.  The Board shall obain such other insirance coverages. invluding flood nsurance,
workmen’s compensation. host liquor lahility insurance, and comprehensive automobile labiliy insumnce. s
1he Board shall defermine from time to fime to be desirable,

Section 7.06 Duty fs Regsir Damuee o Destynetion by Firg or Casus
() Exrept as herein specifically stated, all casuslty damages shall be promptly repaired and all
insurance proceeds paid under boih the Owner's and Association's policies shall be used for such
purpose. o case of duplicate covernges by the Association and the Owner where proceeds are
payable under both policies for the same damages, and the total amount of the procesds exceed
the cost of repair, the Association’s policy shall be deemed “excess coverage™ and used only lo
the extent proceeds payable under the Owner's policy ate not sufficient for such repair and
replaceient,

{b)  The Associstion is hereby designated a5 s inscrance tfrusice 10 receive such insnrance proceeds
as are paid and to hold the same in trust for the purposes stated in this Section 7.06. Except as
speeifically provided in subsection (c). the Board of Directars shall arrange for the prompt repair
and restoration of any damaged Improved Lot and Common Properly In accordance with the
original plans and specifications for the damaged improvements. and the Boand shall disburse the
proceeds of all insurance policies 1o the contractors engaged in such repair and restoration and
sppropriale propress payments.

(¢)  The provisions of this Section 7.06 shall apply 10 any portion of the Commumily for whish
insurmnce covernpe is required mless the Owners decide not to rebuild by an eighty (80%)
percent vole, including one hundred (100%) approval of Owsers of Improved Lots not to be
rebuilt.  Upon the adoption of such resclution, eny insurance proceeds received by reason of
damaye 10 sich Improved Lot not required to pay the costs of demolition and site cleanup shall
be delivered 10 the Owners of such Improved Lol subject 1o the riphts of any moripagee. Any
proceeds received by the Association under ils policy shall be trested as a common surplus,

Section 707 Owner's Personal Property,  Each Owner shall be responsible for obtaining insurance coverape
for such Owner's Jurniture, furnishings, and persanal property against loss by fire, windstorm and extended
coverage perils and the Association shall have no lability for the loss thereof, All such policies shall contain a
walver of subragation against the Asseciation,

ARTICLE viii

CONVEYANCE OF COMMON PROPERTY

Section 8.01 Upon the sole of all Lots, Declarant by deed will convey its ripht. titfe and inerest in and aﬂfer‘!he
road righis-of-way and any other Common Property within the Subdivision o the Association.
Notwithstanding the recordation of any Map or any ather action by Declarant or the Association. all common
areas shell remain private property and shell nod be considered as dedicated to the use and enjoyment of the

public,
12
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ARTICLE IX
i ARCHITECTURAL CONTROL
Section 940 Archi I Conitrol « In order 10 control modifications and alierations 1o the

design and location of the Dwelling Units and other improvements (ihe “Improvemenis™) afier the some have
been initially constructed upon the Lots in the Subdivision, the Declaram hereby creates an Architectural
Control Commitice for the purpose of reviewing. approving, snggesting changes to. and rejecting plans and
specifications for modifications and alterations to such improvements.

Section 9.02° Contro! of the Commistee. The Commitiee shall be controlled by the Declarant onsif a
certificate of occupancy is issued for the Dwelling Units on all the Lots in the Commugity, provided Declaram,
by written notice 16 the Association. may elect to relinquish control of the Committes to the Association 81 an
earlier date. and in cither case the contro] of the Commitsee shall pass 1o the Association. During the peried of
control by Dieclarant. the Committes shall be comprised of such members. nol 10 excesd three {3). as Dectarant
designates. The Committee shall ke composed of three (3) members upon the Association taking conirol, who
shall be elected by a mgjority vote of the members of the Association at n meeting of the members called for
this purpose, At any fime, the Commities may. but shall not have the duty to. retain one or more architeets or
other house designers and land planners as it deems advisable io assist the Commitlee in performing ifs review
responsibilities. The Committee shall bave the additional right of deciding whether or not Lot purchasers shall
have the right 16 act ax their own general contraciors as to remodeling and improvements (o the Dwelling Units.

Section 9.03 Plans for en Alier the certificale of oceupaney is issued
with respect (o the original construction. no building, fence. wall, outbuilding or any other accessory feature to
the Dwelling Unit or any ofher struetiwe uwpon any building Lot shall be commenced, erected. placed,
maintained or altered on any Lot or combination of contiguous Lots. until the Complete Consirnction Plans (the
“Plans™) for the remodeling or Improvements are approved in writing, by Commitiee or its desiynated apents.
These rules shall also apply in the event of reconstruction or repair after any damage or loss (o the Dwelling
Units or any pari of the Comeon Property.

Sectiox 9.04 Approval of Plges. The Conmiltee or its designated agents shall have thirty {30) days afier
physical receipt of the Plans to aceepl or reject the same in whale or in parl. If no response by the Committes
has been made in wriling within said 30 days. the Plans shall be deemed to be approved as submitied. Afier the
Plans are approved mnd afier the Commitiee gives writlen permission for construction. recomsiruetion or
remodeling to begin, the actual construction, reconstruction or remodeling shall be commenced and conipleted
in accordance with the approved Plans. 1ogether with the requirements of the Declaration end the Restrictive
Covenams for 3 CHERRY WAY. The Committee shall have the right to waive minor setback violations. not 1o
exceed a variance of 10% m any single instance. when the remedial cosis of correcting siuch violation, in the
Commiitee™s opinion, would impose undue hardship upon the violgior, The Plans that are developed by the
Declarant for the constnsction of the tewnbomes on each Lot are muomatically approved,

Section 9.05 Subimissinn of Plans.  Any Owner who wishes 1o submit remodeling. reconstruction. or
improvement plans to the Architectural Control Committes shall do so by submitting to the Committee the
following:

{1} A completed "Request for Architectoral Review™ form. (Form 10 be created by the Architectural

Control Commiztee. }
(23 A complete set of drawinps and any required attachments.
{3) For extensive physical construction a check for $200.00 10 pay for professional review of the
lans,
{Jt iz not the in!:emiun of the Declarant or the Association 1o Jevy a charge for a simple plan end request of an
Crwmer for planting flowers or plants in the established planting arsn i fromt of each Unit. However. such plans
must siifl be submitied for review and approval by the Architectural Control Commitiee with no altached feel.

13
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Section 9.06 Lixbility. Neither the Assoviation. the Architectural Control Committee. the officers, agents.
direciers, or members thereof. nor the Declarant shall b lizble for damages or otherwise 10 anyone submitting
plans and specification and other submiltals for approval or 1o any Owner by reason of misiake of Judgment,
negligence, or nonfeasance ariging out of services pursuamt 1o this Declaration,

ARTICLE X

GENERAIL USE RESTRICTIONS

Section 18,01 i : ! Anangs. Declamnd does hereby covenant and agree with
all persons, firms or corporations hereinafter acquiring title to any portion of the Property. that the Propenty

and become a part of the Subdivision upon the recording of Restriciive Covenants for such additional phases,
which Restrictive Covenams refer 1o recorded plats for such additionnl phoses and refer 10 and incorporale by
reference this Declaration,

Section 10.02 Nuleanee, No noxious or offensive activity shall be condueted upon eny Unit or in any dwelling
tor shall anything be done thereon or therein which way be or may becom an annoyanee or nuisance to the
neighborhood.

Section 1003 Mzintenance, Al Owners shall keep their respective Unit, whether occupied or unoceupied, ina
clean, neat, attractive condition and in a good state of repair. This includes insect/pest control 10 avoid health or
fiuisance problems for the Owner andior neighbors. No Cwner shall modify or alter e exierlor design or
appearance of his Unit without the express wiliten consent of the Board of Directors of the Association,

Section 10.04 No-Owside Appurtenances, No outside clolheslines shall he permitted, No television
antennias, buildings, sheds, carport adld-ons, pet houses. or other structures shall be permilted. Satellite antennas
twenty (20) inches or less in size shall be permitied only by writlen parmission of the Architectwral Control
Comrmiitee,

Section 16,05 Animak. No animals ol any kind shall be kept or muintained in any Unit, except smell common
howsehold peis may be kept or maintsined provided they are not kept for commercial purposes. In no event
shall more than two (2) dogs or two (2) cats or 2 combination thereof be permitied 1o reside in ary Unit. During
the consiruction pose of 3 Cherry Woy. 2 new home purchaser muy have three (33 dogs or three (3) cats or a
combination thereof will be permitted fn reside in & Unit, however, upon the demise of one of the peis, the pet
tnay niot be replaced. No pet shali be permitted upan the Common Arens unless corried or leashed by a person
that can contro] the pet. All peis shall be controlied so a5 not 10 create & miisonce or unreasonable disturbance
{including Ioud and excessive barking) on the Common Areas oulside or inside a dwelling unit. Pets shatl not
be permitied 1o defecate in the Common Areas, and each Chwrier shall clean up immediately after his pet. Al
applicable lews and regulations concerning licensing. control or restraint. and health, with respect 1o domestie
animals, must be complied with. No pets, including dogs or cats, shall be kept outside on 2 continyous basis.
Pens, dog lots, dog houses, ete.. sre not permiitted. Each Owner shall hold the Association harmless from'any
clalm resulting from any action of his pel. and shall repair at bkis expense any domnage 10 the Common Areas
cansed by his pet. W any Owner violales these rules more than fwics in any twelve (12} month period. the
Board of Direclors shall have the tight to require the Owner to remove the pet permanently from the property
upon not Jess that ten (10} days written notice,

Section 10.06 Signs. No signs, billboards, or ether adverising devices shall be displayed upon any Unit or in
the Common Arcas. or in the facilivies thereon, without written permission of the Association. ~FOR SALE™
sipns on subsequent Unil resales shall be strictly controbled, and may be placed in the landscaped area in fiont
of the unit. et the front of the carport. so long as thers is no interference with lawn mowing. of in a window of
the unit. No “FOR SALE™ or real estate signs shall be placed siong Unity Church Road. Any other locations
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shall be approved by the Architectura! Comrol Commitice, Sims for security systems may be ploced adjacent
to the earport or in the landscaped area in front of the Unit. Saltty related signs approved by the Board of
Directors may be placed on Commeon Arcas,

Section 18.07 — Prohibition ing {e tor H T No Unil may be leasced
except in accorderce with rules and regulations promulgated by the Association. and without the Express
written appraval of the Declarant or the Board of Directors. An Owner may rent or lease his home only wikder
certain circumsiances. A rental or lease musl conform to the ~Housing for Older Porsons™ section ol this
Declaration. specifically. the rental or lease must be for al least one occupant to be of the age of fifty-five (55)
years or okier, with no permanent residents under the age of eighteen (18) years. unless approved by the Board
of Directars, No Unit Owner shall rett his Unit for transient or hotel purposes. which for ihe purposes of this
Declaration. shall be defined as either a rental for less than twelve {12} months or any renital il the lessee ol the
Unit is provided cuslomary hotel services. Each permitted lease shall be in writing and shall be subject 1o this
Decluration, the Bylaws, and the rules and repulations edopred hereunder and any failute of the lessee to
comply with the terms of such documents shall be a defavlt under the lease. Other than the foregoing
restrictions, each Unit Owner shali have the full right 1o tease all or any porion his Unit,

Section 18.58 Vehicks apd Perking. Mo inek or commercial vehicle In oxeess of one-ton load capacity or
any vehicle wnder sepair, or any trailer, wrecked or junked motor vehicle shatl e parked upon or permilted 1o
remain on any Lol Treilers, campers, boats, motor homes, and recreational vehicles must be parked in the
storagie ares specifically designated by the Declarant or Association for the siomge of such vehicles.
Commercial trucks may not use this storage area. All other vehicles must have a current license plate affixed
and musi be parked on the concrete driveway associnied with the Unis. It is the intent o the Declarant and the
Association o maintain an attractive community, Dilapidated vehinles shall not be mainiained in public view
on any Lot. Parkiny of Owners' vehicles on the privale streets of 3 CHERRY WAY is strictly prohibited,
excepling for occasional overflow parking, No vehicles shall be parked on the grass of the Common Property.

Sertion 10.59 Haxardous Activities, Nothing shall be done or kept in or on any Unit or in the Common Ances
which will increase the rate of insurance on the Common Aneas or any other Unit withoul the prior writien
consent of the Board ef Direciors. No Owner shall permit anything to be done or kept in his Unit or in the
Comman Ateas which would result in the cancellation of insurance on any part of the Common Areag, or which
would be in violation of any law.

Section 10.10 Rules and Repplations, Reasonablke rules and regulalions governing the use of the Commen
Areas andd personal behavior may be published and may be amended from time to time. All such rules and
regulations and amendments therelo, subsequent to the initial set of rules apd repulations established by
Beclaranl, shall be approved by the Board of Directors before same shall become effective, except thel prior to

relinquishment of control, the Declarant shall kave sole discretion to change or amend the rules and repulations.
Copies of such repulations and amendments thereto shall be fismished 1o each Member by the Declarant or the
Assotiation hpon reques!, :
Section 10,11 Trash Disposal. | No trash, rubbish, stored materials or similar unsightly items shall be allowsd
te remain on any Lot ouiside of an enclosed struetyre, excepl when temporarily placed in closed. sanitary
containers pending collection by trash collection agencies or cempanies,
Section 19,17 Access (o Units. = The Association or its agent shall have access 1o each Unit o make
EMETRENKY repaira 30 prevent damage 10 the Common Areas or another Unit 2t all Gmes and will make atiempts
1o contact owner prior eniry,  However, should owner be vnavailable the Association or its agent shal]l have
aceess without notice as may be necessary 1o make emergency repairs 1o prevent damage (o the Common Areas
or anoiher Unit.
Section 18,13 Fines. Should any fine(s) be levied for an Owner's violation of this Declaration. the Association
Bylaws or the published rules and regulations of the Association the procedure prescribed in (.S, 47F-3-107
shal] be followed, The smount of any {ine shall be determined by the Board of Directors and be based on the
speciiic violation, the severity ol the viclution and past history of violations by said Owner,
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ARTICLE XI

EASEMENTS

Section 1061 Reconded Plat.  Easerents for installation and maintenance of wiilities and draingge facilities
are teserved as shown on the recorded map of 1he Communily or any map o be recorded.  Within these
easements. no siructure, planting or other materials shall be placed or permitied 10 remain which may interfere
with the installation and maimtenance of wiililes or which may change the dircction or flow of drainage
channels in the easements. or which may obstruct or retard the {low of waler through the dminage channels in
the casemenis,

Section 1101 Suppori. Every portion of a single family attached iownhouse conlrihuting to the support of an
abutting building sholl be burdened with an casement of support for the beneiit of such abutting townhouse,
Further, all attachmets to the exierior walls of a townhouse which are & part thereof, bul which profrude
beyand said boundaries and were constructed in conformity with the plans and specifications shall be deemed 1o
be included within said boundaries and there is hereby reserved an easement to permil the construction of the
conlinued existence of any such protruding attachment. _

Section 1183 Pipes. Ducts, Cables s, Pubbic Uiilits peated [wsi v
Each Owner shall have an casement in common with all other Owners 10 wse all pipes. wires, dwets, cables.
conduits, public wiility fines located in any of the otler townhouses and serving bis townhome. Each townhouse
shatl be subject 1o sn easement in fivor of the Owners of all other townhouses to use the pipes, wires. duels.
cables, conduits. public wility lines serving snch other townhouses and located in such wwnhouse. The Roard
of Dircetors shall have the right 10 access each townhouse to maintain, repair and reploce any pipes, wires,
ducts, cables, conduits, public uillity lines serving other townhovses contained therein, Excepl in case of
emerpency such access shall be with reasonable notice and during normal business hours,

Section 11.04 Common Properiy,  The Association and Declarant are herebry granted perpetual easements
for the purposes of esiablishing. maintaining. repairing. replacing and landscaping (he Cenwmon Property and
any Recreational Amenities. The amount, manner and mainiesance of landscaping shall be at the absolute
discretion of the Declarant or the Association. as the case may be. Declarant. for itselF and its successors and
assigns {including the Association). reserves the right to file revisions of the recorded subdivision maps
depicting the Common Property and Common Area easements (o which filings the Owners of Lots shall be
deemed to have consented wilhout right of further approval by their acceptance of a deed to theit respective
Lots. There shall be no obligation 1o file any revisions of the recorded subdivision maps.

Section 11.05 Reseryation by Declarant.  The Declarant expressly reserves 1o fiself amd its successors and
assigns, every remsonble use and enjoyment of the Commeon Property which is no! inconsistent with the
provisions of this Declarstion. Declarans hereby reserves easemnems and olher rights for the benefit of the land
of Declarant which is {a} adjacent 10 ot in proximity of the Community, {b} now or bereafier owned by
Declarant, and () 1o be developed as a planned oot development or otherwise, These reserved easements and
other rights shall be for the porposes of providing such benefiis as shared recreational facilitics and amenilies
over the Common Property and Recreational Amenities. reasonable aceess for pedestrian and vehicular tailie,
open areas, preen speces, park lands and other switoble shared uses in, along and over any portion of the
Common Property and any Recreational Amenities: provided, however, that the rights herein reserved by
Declamant in. along or over the Commoen Properiy and Recreational Amenitics for the benefit of adjacent or
other Yand now or herenfier owned or acquired by Declarant or such thind parties shall not be available to -
Declarand o sajd third parties unless Declamnt {or said third panty) for theraselves. their respective heirs,
suecessors and assigns agrees to be bound (gs evidenced by on instrument I wiiting in recordable form) to
share with the Owners and the Associziion in the expense of operation, mainienance, repair ard replacement of
the Common Property and Recreationsl Amenities made svailable 1o Declarant {or such third pantiesy based
upon the lota] number of dwelling units which are or will be entitled to the use and benefil of such Common
Propery and Recrestiomal Amenities. provided further, that the obligafions to be incurred in comnection
therewith stull not accrue or be incurred or due untif the date Declarant or such thind parties are entitled to
6
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actual usage of the pestions of the Commaon Property and Reercations] Amenities made El’ai!a&ﬁéf?Eﬁaﬁégﬁ?ﬁ
@il the Association grant 1o Declaramt an imevocable “durable™ power of aniemiey (which shall survive
Incompetency) persuant 1o Chaprer 32-A of the Narth Cereling Ceneral Staiutes. to execute. seknowledge and
resord for and in the name of esch Owner and the Associstion such instruments as may be necessary to
efiectuate the forepoing. No such third parties shatll be entitled 1o the benefits and riphts reserved hereunder
without the express written consent of Declarant.

ARTICLE Xi!

GENERAL PROVISIONS

Section 12.01 Epforcement. Decloranl, the Association and sy Owner shall have the right to enforce. by
any proceeding a1 law or in equity, all restrictions. conditions, covenants. reservations. liens. and charges now
or hereafier imposed by the provisions of this Declaralion. Failure by the Decluant, the Association or any
Owmer to enforee any covenant or restriction hersin contained shall in no event be deemed n wajver of the right
to do so thereafier. Enforcement shall be by proceadings at Inw or in equity apninst any person of persons, lirm
or {irms. or entity or entities violaling or attempting to violate ony covenant and to restrain violation or 10
recover damages or both, In the event a procesding is commenced by any party entitled (o enforce these
covenanis s concluded in faver of such party, that party shall be entitled to recover from the defendant or
delendants in such proceeding (he reagonable attomey’s fees incurred by the prevailing party in prosecuting
such procesding. (i) At its discretion the Board of Directors may elect to appoint an “Adjdicatory Panel™ 10
hear the defense an Owner may present when said Owner has been issued notice of viclation and possible fne
for violating any part of this Declaration, Association Bylaws or published Rules and Regulation. The smount
of any fine shall be determined by the Board of Directors on a case by case basis. ‘When a fine is prescribed for
& parlicular violation any fulnre similar violation by any Cwner shall carry the same fine. The Association shall
use the procedures for fines and suspension of planned community privilepes or services published in Section
47F-3-107.1 of the North Carolina Planned Comumunity Acl.

Section 12,02 Severabilify. Invalidation of any of these covenants or restrictions by judgment or courl order
shall in ne way affect any other provisions, which shall remain in full force and effecl,

Bection 1203 Term. The Covenants and Restrictions of this Declaration shall run with the land and shall be
binding on all parties and shall inure 10 the benefit of Declamnt, the Association and 1he Owner of any Lot
subjeet 10 this Declaration. their lepal cepresentatives, heirs, successors and assigns. and afl persons claiming
under them for a period of twenty-five {25} years from 1he doie these covenants are filed for registaiion. afier
which time they shall be automatically extended for successive periods of ten {10) years umless they are
amended or terminated in accordance with the provisions of Section 12.04,

Bection 1204 Amendment. (a) The covemunls. conditions and restrictions of this Declaration may be

amended or terminated during the initial twenty-five (25) year ierm by an instrument signed by the Owniers of
not less than sixty-seven percent {67%) of the Lois subject 10 this Declaration a2 the time of such amendment,

and afier such wwemy-five (25} yeor term by an instrument signed by Owners of not Jess than sixiy-seven

percent (6794) of such Lots: provided. however, that the Board of Direclors of the Association may amend this

Declaration to comeet any obvious error or incongistency in drefting. typing or reproduction without action or

consent of the Owners. and such amendment shall be certified a5 an official act of the Board and recorded in the

Lincoin County Public Repistry. (B) For the purposes of Article X1, adding additional propenty 10 3 CHERRY
WAY and encwabering the same with this Deejeration shall not be deemed an amendment to this Declaration,

Seetion 1285 Procedyre for Certification and Recording of Amewdment. Any insirument amending these

covenams. conditions and restriclions olher than amendment by the Board of Directors of the Association 10
conect an error or inconsistency in drafling, 1yping or reproduetion shall be delivered following execution by
Qwners to the Board of Directors of the Association. Thereupoi. the Board of Directors shall. within thirty {30}
days afier delivery. do the following:

17
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{a) Reasonably assare itself that the amendment hes been executed by the Owuers of the required number of
Lots as provided in Section 12.04. {For this purpose. the Beard of Direclors may rely on Tis roster of
members and shall aot be required 1o cause file 10 gy Lot to be examined):

(1} Attach to the amendment 2 certification < fo js validity, which certification shall be execed by the
Association in the same manner deeds are exceuted:

(c) Immediately and within the thirty (30) day period aforesaid, cause the amendment to be recorded in the
Linzoin Cotnty Public Registry,

All amendments shall be cffective from the date of recordation in the Lincoln County Publie Registry: provided
however thet no such instrument shall be valid until it is indexed in the name of the Association. When any
instrumens purporting 10 amend these covenants, conditions and restriclions has been certified by ke Board of
Directors, recorded and indexed as provided in this Section, it shall be conclusively presumed that such
instrument conslituted = valid amendien! as 1o the Owners ol all Lots subject to this Declaration.

ARTICLE Xl
CAPTIONS
Section 13.01 Number. Whencver the conlext and construction so require, all words used in the singular
sumber herein shall be deemed 0 have been used in the plural and vice versa. and the masculine pendsr shall
include the feminine and neuter, and the neuter shall include the maseuline and ferminine,

Section 13.02 Captions, The captions herein are inseried only for reference and in no way define, limit or
describe the scope of this Declaration nor the intent of any provisions herein.

IN WITNESS WHEREOF. the Declarant lias caused this Supplemental and Amended Declaration te be duly
executed this 3% day of February, 2010,

NORTH CAROLINA

LINCOLN COUNTY

I, g’mﬂ BBl « # Notary Public for said County and State do hereby centify that Gary G. Dellinger.,
President of Cherry Enterprises. Inc.. a North Caroling Corporation. and that he. as President. being authorized 1o
do g0, executed the foregoing on behalfof the corparation.

WITNESS my hand and notwrial seal. 1hi Q“‘day of February, 2010.

Notary Public

18
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EXHIBIT A

Attached to the Declaration of Covenanis. Condilions and Restrictions ol 3 CHERRY WAY Community
and Homeowners Asseciation.

Tract |:

Being all of Lots 49 through 72 and Lots 89 throuph 96 of 3 CHERRY WAY as so shown on a map thereof
prepared by Dedmon Surveys recorded in Book 15, al page 99 in the Olfice of the Reyister of Dieeds of Lincoln
Caunty, North Carolina,

Tract I:
Being all of Lots 97 through 128 of 3 CHERRY WAY as so shown on a map thereof prepared by Dedmon
Surveys recorded in Book 15. i page 100 and revised plat recorded in Book 15. at page 229 in the Office of the

Register of Deeds of Lincoln County. North Carolina,

Tract 11
Being all of Lots 133 through 148 and Lots 177 through 198 of 3 CITERRY WAY a8 so shown on a map

thereof prepared by Dedmen Surveys recorded in Book 15, at pape 101 in the Office of the Register of Deeds of
Lincoln County. North Catolina. ‘

Tract IV:

Being all of Lots 33 through 48; Lefs 73 through 88: Lots 129 through 132 and Lots 149 through 152 of 3
CHERRY WAY as so shown on a map thereof prepared by Dedmon Surveys recorded in Book 15, at page 102
in the Office of the Register of Deeds of Lincoln County, North Caeolina.

Traet Vi
Being all of Lots 17 through 32 and Lots 153 through 176 of 3 CHERRY WAY as so shown on a meyp thereof
prepared by Dedsmon Surveys recorded in Book {5, at page 103 in the Office of the Repister of Deeds of

Lincoln Coumy. North Carelina,

Tract VI
Being all of Lots 1 through 16 and Lots 199 through 202 of 3 CHERRY WAY as so shown on a map thereol

prepared by Dedmon Surveys recerded in Book 15, at page 104 in the Office of the Register of Deeds of
Lincoln County, North Carolina.
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